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In recent years, judicial mediation has got a strong recursion in China. The 
Supreme People’s Court put forward the judicial policy of “mediation preference”, 
which was confirmed by the revised Civil Procedure Law in 2012. However, many 
scholars are questioning the justification of “mediation preference” and consider it to 
be a serious violation of spirits of rule of law. Extreme exercises of judicial mediation 
appear in judicial practice, which leads to some negative problems. Most of present 
research on mediation focused on functional analyses of mediation or description of 
mediation phenomenon, and this is not helpful to promotion of mediation. It is an 
unavoidable issue for the theoretical circles to reasonably comprehend and manage 
judicial mediation. Hence, this article demonstrates the relation between mediation 
and rule of law, and emphasizes on the relation between mediation and judgment, 
analyzing the question of how to run judicial mediation during the law-rule process. 
This article includes five chapters. Chapter 1 brings forward the issue to study, 
which introduces the origin of “mediation preference” and related practice and sums 
up the disputes about the relation between mediation and rule of law. Chapter 2 
analyzes different views on mediation based on traditional theories and modern 
theories of rule of law, and justifies modern mediation. In China, traditional practice 
of judicial mediation can not accord to modern spirits of rule of law and should be 
changed accordingly. Chapter 3 is about the justification of mediation preference. 
Both mediation and judgment, as different disputes resolution ways, play the 
important role during the process of legalization. The excessive emphases on 
“mediation preference” in China’s judicial practice can lead to unfavorable 
consequences. Rational limits to mediation preference should be set up. Chapter 4 
analyzes the issue of whether mediation and judgment should be separate. Absolute 
separation of mediation and judgment is not justified. The syncretism of mediation 














justice, which can be settled by other related systems. Chapter 5 discusses the role of 
judges in mediation. The role of judges in mediation should be defined reasonably and 
relevant restriction systems should be established to avoid the abuse of judicial right. 
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引  言 
 1
引  言 
调解是人类生活中 常见的一种纠纷解决方式。随着 ADR 的兴起与发





































第一章  问题的提出 
第一节  调解复兴下的法院“调解优先” 
一、法院调解的相关政策与立法 
法院调解制度发端于我国新民主主义革命时期。新中国建立后一直至













                                                 










冲突解决的和谐之路[M]. 北京: 法律出版社, 2010. 212.）。本文这里所称的大调解，乃指一般意义上的人
民调解、行政调解和司法调解三位一体的调解体系。 
    附带一提的是，大调解概念与西方的 ADR 概念有共通之处，但不能等同。ADR（Alternative Dispute 
Resolution）概念源于美国，原指 20 世纪逐步发展起来的各种诉讼外纠纷解决机制的总称，现在已引申为
对世界各国普遍存在着的、民事诉讼判决以外的非诉讼纠纷解决方式或机制的总称。调解是 ADR 中 重要
的组成部分，很多国家甚至将调解作为 ADR 的同义词，但 ADR 的外延更广泛，除了调解，还包含协商、

















2009 年 3 月 10 日， 高人民法院院长王胜俊在 高人民法院工作报告
























                                                 
① 王胜俊在全国法院调解工作经验交流会上强调 全面理解和正确把握“调解优先、 调判结合”原则 积极



































                                                 
① 高法：坚持调解优先、调判结合化解社会矛盾[EB/OL]. http://news.xinhuanet.com/politics/2011-05/30/c_
121475305.htm, 2011-05-30. 





行调解应属立案前的调解，原因在于：第一，先行调解规定在新《民事诉讼法》的第 122 条中，第 122 条
是在“起诉与受理”一节中，该节总共 6 个条文，前 3 条是关于起诉条件和起诉状的规定（第 119 条—第




这一节中，新增了第 133 条关于案件分流的规定，第 133 条是这一节的 后一条，根据该条的规定，分流
的第二种情形便是开庭前的调解，即立案后开庭审理前的调解。第三，这也有助于疏减诉讼。如果能够通
过立案前的先行调解，把一部分纠纷分流到诉讼之外，才能减轻案件持续增加给法院带来的巨大压力。（参
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